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This number of the Register has been unavoidably delayed, in 
order that several important opinions of the Court of Appeals might 
be published. 



The opinion in the case of Hurst v. Leekie, recently decided by the 
Virginia Court of Appeals, is a valuable contribution to the local law 
of fraud per se in general deeds of assignment. The provisions of the 
deed were much like those in the famous case of Marks v. Sill, 15 
Gratt. 14, which careful practitioners are accustomed to study anew 
whenever called upon to draw general deeds of assignment, particu- 
larly those covering a stock of merchandise which it is deemed desira- 
ble to close out in the course of trade, and to authorize the trustee to 
replenish with staple articles necessary to retain old customers and aid 
in disposing of the stock. The drawing of an ordinary deed of assign- 
ment, with directions to the trustee to close out at once — in which there 
are no special clauses — is an extremely simple matter. But when it 
is proposed to insert special directions and to confer special and un- 
usual powers upon the trustee, the inexperienced draughtsman is apt 
to find his work upset by attacking creditors, who bring to bear upon 
it the doctrine of fraud per se. The Virginia practitioner, experienced 
or inexperienced along these lines, would do well to carefully study 
the two cases of Marks v. Sill and Surst v. Leekie, before undertaking 
to draft elaborate deeds of assignment, and to keep close to the judicially 
sanctioned forms. 



The election of Martin P. Burks, of Bedford City, to a chair of Law 
in Washington and Lee University is a source of profound satisfac- 
tion to the friends of that institution and of legal education through- 
out Virginia. Mr. Burks is too well known to need introduction to the 
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readers of the Virginia Law Register. He has been for some years 
the efficient Keporter of the Supreme Court, and has reported the 
court's opinions for this journal since its inception. His excellent 
work in this line, together with his annotations and occasional articles, 
has added much to the practical value of the publication, and to his 
own reputation as a sound lawyer and an accurate and discriminating 
writer. 

Mr. Burks is the son of the late E. C. Burks, formerly of the Su- 
preme Court of Appeals of Virginia, and for several years prior to 
his death editor-in-chief of the Virginia Law Register, of which 
he was one of the founders. The son has followed closely in the foot- 
steps of the father, in his intense devotion to his profession. Mr. 
Burks has been a successful practitioner for many years, and his friends 
("amongst whom the editor of the Register accounts it a privilege to 
be included) do not doubt that the same elements of high character, 
genial disposition and unusual professional enthusiasm and attainments, 
which have served him so well at the bar, are sufficient guaranties of 
his success in his new field of labor. 

We are persuaded that the selection is eminently wise, and that 
Washington and Lee is to be congratulated not less heartily than Prof. 
Burks himself. 



In Profit v. Anderson, 20 S. E. 887, the Supreme Court of Ap- 
peals of Virginia held, in what appears to be an ill-considered opinion, 
that the Virginia statute providing for the working of the public roads 
by the labor of the county, is unconstitutional. The Act before the 
court was a special one, relating only to Louisp county, but the fea- 
tures which rendered it objectional, substantially exist in the general 
statutes on the subject. 

The ground of objection urged by the court was, that the exaction 
of labor on the road is taxation — and that such taxation is in conflict 
with section 5 of Article X, of the State Constitution, which declares 
that "the general assembly may levy a tax not exceeding one dollar 
per annum on every male citizen who has attained the age of twenty- 
one years, which shall be applied exclusively in aid of the public free 
schools, and counties and corporations shall have power to impose a 
capitation tax not exceeding fifty cents for all purposes. ' ' 

The only authority cited is the definition of taxation laid down in 
People v. Mayor etc. of Brooklyn, 4 N. Y. 419: "Taxation exacts 
money or services from individuals, as and for their respective shares of 
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contribution to any public burthen." The opinion is "per curiam" 
(something in itself unusal in this State), and the reasoning of the 
opinion was deemed insufficent by the court itself, since its conclusion 
is based, not alone on the reasons expressed, but on "these reasons 
and others to be stated in writing and fried with the record" — which 
additional reasons, as we are informed by the reporter's foot-note, were 
never filed. Lewis, P., and Lacy, J., dissented. 

The same question was involved in the more recent case of State v. 
Sharp (N. C.), 34 S. E. 264 (Nov. 1899), where the constitution- 
ality of similar legislation was upheld, on the ground that the exaction 
of road labor is not a tax in the constitutional sense, but "a duty, 
like service upon a jury, grand jury, special venire, military service 
or as a witness (Town of Pleasant v. Kost, 29 111. 490; Fox v. (My of 
Rockford, 38 111. 451), which duties formerly were, and to some extent 
are still, required to be rendered to the State without compensation." 
"A duty," says the court, "so long recognized as such, which was 
universally recognized as such at the time of the adoption of the 
present Constitution, and which has been recognized ever since, cannot 
now be deemed and held a tax, and therefore unconstitutional." 

See also Cooley's Const. Lim. 629, where the learned author ex- 
presses the opinion that while the requirement of work upon the pub- 
lic roads is in a certain sense a " tax," yet the general terms " tax " 
and " taxation " as used in the State Constitutions would not generally 
be understood to include it. 



Ei^ewhere is published a communication from Mr. George Mc- 
intosh, of the Norfolk bar, expressing dissent from Mr. Burks' note 
to Wisecarver v. Wisecarver, in our November number. 

Mr. Mcintosh is right in his criticism of Mr. Burks' statement 
of the facts in the case of Burruss v. Hines (94 Va. 413), but the 
error of statement does not seem materially to affect the merits of Mr. 
Burks' position. 

In Burruss v. Hines the question was whether counsel fees incurred 
by the plaint iff in obtaining and maintaining an injunction against en- 
croachment upon the plaintiff's lot by the defendant's wall, might be 
recovered as an item of damage in a subsequent tort action for the en- 
croachment. 

In Wisecarver v. Wisecarver the question was whether counsel fees paid 
by the defendant to secure a dissolution of an injunction could be recov- 
ered in an action on the injunction bond. Since the injunction bond does 
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notitself define what shall constitute the "damages" which it secures, it 
is to be regarded as a mere security for whatever legal damage the 
adversary might have recovered had there been no bond. The law, 
apart from the bond, determines what is proper matter of damage, and 
for this the bond stands as security. Hence, the real question in the 
later case was, whether counsel fees incurred in the dissolution of an 
injunction constitute legal damage. 

While the point of controversy in the two cases is not identical, the 
decision in the one would seem necessarily to lead to that in the other — 
the one being the converse of the other. The earlier case is authority 
for the rule that counsel fees incurred by the plaintiff in successfully 
prosecuting an injunction are not recoverable as damages, and the other 
for the rule that such fees incurred by defendant in successfully defeat- 
ing an injunction, are likewise not recoverable as damages. 



The case of Hartford Ins. Co. v. Chicago etc. R. Co., 20 Sup. Ct. 
34, is one of unusual interest in connection with the vexed ques- 
tion whether one may lawfully contract against his own negligence. 
In that case a railroad company leased to certain individuals a strip of 
ground adjacent to its track, for the erection of a warehouse. By the 
terms of the lease the railroad company was exempt from liability for 
the destruction of or injury to the building or its contents by fire from 
its locomotives, whether due to the company's negligence or not. Dur- 
ing the term the building was destroyed by fire, caused, as was charged, 
by the negligence of the company. Certain insurance companies, 
which had insured the property, paid the loss and, under the right of 
subrogation, sued the railway company for the negligent destruction 
of the property. 

The Supreme Court of the United States held that while common 
carriers, inn-keepers, and others engaged in a public occupation, can- 
not lawfully contract against their own negligence in the performance 
of their public duties, yet, that in contracts of purely private concern, 
in which the general public have no interest, a contract against loss 
caused by negligence of one of the parties is not contrary to public 
policy. 

The court refers to the established principle that one may lawfully 
insure his property against a loss by fire due to his own negligence, and 
a common carrier may lawfully stipulate for the benefit of insurance 
on the goods carried, though destroyed by the negligence of himself or 
his servants. A statement in Cooley on Torts (p. 687) to the effect 
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that a contract against one's own negligence is contrary to public policy, 
is disapproved, as is also the same statement, obiter, in Johnson v. R. 
& D. R. Co., 86 Va. 975. 

The latter case was for the recovery of damages for the death of the 
plaintiff's decedent, who had undertaken to do certain excavation along 
the defendant's right of way, and had stipulated that the defendant 
should not be held responsible for injury to himself or his employees 
in doing the work contracted for, howsoever the injury might be caused. 
Lewis, P., in delivering the opinion of the court, holding such a stipu- 
lation void, as contrary to public policy, said that not only was it 
against public policy for a common carrier, as such, to contract against 
his own negligence, but the rule " applies universally." 

There is well-marked distinction between the principal case and that 
of Johnson v. R. & D. R. Go. The former concerned property rights 
only, while the latter involved the safety of the person and life of the 
citizen. The commonwealth has, in general, little concern in private 
contracts affecting private rights of property; the citizen may bargain 
away any property right that he possesses. But bargains, by which 
the person or life of the citizen is made less secure, is of vital concern 
to the general public. 

Whether contracts of the latter kind are contrary to the policy of 
the law is an unsettled question, but the weight of authority is in 
harmony with the view taken by the Virginia court. {Railway Co. v. 
Spang ler, 44 Ohio St. 471, 58 Am. Rep. 833, and note collecting the 
authorities; IAttle Rock etc. R. Co. v. Eubanks, 48 Ark. 460, 3 Am. 
St. Rep. 245, aDd note; 2 Thompson on Neg. 1025.) The rule is 
otherwise in England ( Griffiths v. Earl of Dudley, L. R. Q. B. Div. 
357) and in Georgia (Galloway v. W. & A. R. Co., 57 Ga. 512). 

In passing upon the validity of the contract in the principal case, 
the court, in terms, adopted the local law of Iowa, in which State the 
case originated, but its reasoning commits the court to the doctrine that, 
within limits, one may lawfully contract against his own negligence. 



